successful reintegration in transitional living situations or group homes, the gaps in the system have provoked critical reassessment of the conditions many patients confront upon release. In order to facilitate a more successful process of large-scale patient release, critics of the present system have begun to explore legal means to improve post-discharge environments.
The possibility of pursuing legal remedies has been effectively foreclosed at the federal level. Current interpretations of the Eleventh Amendment severely limit the opportunity to bring cases against state mental institutions in federal court. 5 Moreover, the Supreme Court's recent, unanimous decision in Youngberg v. Romeo recognized only minimal rights of mentally disabled persons under the federal constitution. 6 As a result, state courts and legislatures have now become the principal fora for determining the rights of the mentally ill.
7 Advocates and scholars have begun an intensive analysis of state constitutions and statutes,' and some have begun to consider the common law. 9 Common law doctrine has already been successfully employed, for example, in securing the right of mentally ill patients to refuse treatment. 1 L This Note considers the possibility of using the common law of torts to promote reforms in the patient discharge process and in the subsequent provision of community care. It will argue that the common law can address some of the clearest and most significant examples of negligence that deinstitutionalization has been perceived as one of the most significant contributors to homelessness. See R. HAYES, THE RIGHTS OF THE HOMELESS 509-10 (1987) Cohen, 794 F.2d 79, 98 (3d Cir. 1986 ) (Becker, J., concurring) (" [T] he state could release someone to whom it owed a grave obligation, and then hide behind its eleventh amendment shield to avoid that obligation.").
6. 457 U.S. 307 (1982) . In Youngberg, an institutionalized mentally retarded person, often put in mechanical restraints because of his violent tendencies, brought an action through his mother against the state. While the Court held that the patient had a right to training in basic self-care skills, it recognized a constitutional obligation to provide only that minimum amount that would enable him to avoid danger and unnecessary restraint. Id. at 319. Although the Court also recognized that institutionalized patients maintained "liberty interests" in adequate food, shelter, clothing, medical care, safety, and freedom of movement, it recognized none of these rights as "absolute" and left their content to be determined by "professional judgment." Id. at 319-21. Ill, 82 COLUM. L. REv. 1720 (1982 ; see also infra note 65 (discussing current common law causes of action). 10. See, e.g., Rogers v. Commissioner, 309 Mass. 489, 458 N.E.2d 308 (1983); Rivers v. Katz, 67 N.Y.2d 485, 495 N.E.2d 337, 504 N.Y.S.2d 74 (1986). arise as patients are released. Specifically, common law tort doctrine can remedy the many instances in which patients have been discharged directly to city streets, without shelter or supervision, after the hospital has made no significant attempt to arrange for some form of continuing community support. 11 The recognition of liability in such cases would establish a doctrinal base which subsequent common law rulings could incrementally extend to address other more subtle forms of abuse. Findings of liability could also prompt further legislative action aimed toward securing a more adequate provision of community care.
Part I of this Note will briefly summarize the history of deinstitutionalization. Part II will argue that, in the absence of sufficient constitutional and statutory remedies, the common law must be explored as the most effective legal alternative available to address aspects of the transition to community care that need to be improved. Part III will develop a common law tort theory of negligent patient release. Part IV will consider the range of probable legislative and institutional responses to common law rulings that recognize governmental liability where patients have been released to inadequate environments. This Note will conclude that the common law offers a gradual but valuable means for responding to and mitigating some of the most significant problems that have so far prevented a successful process of patient deinstitutionalization.
I. DEINSTITUTIONALIZATION: HISTORY AND CRITIQUE
With the development of antipsychotic drugs in the early 1950's and the emergence of a humanitarian philosophy of mental illness, thousands of patients left the confines of large state mental hospitals for the first time. 12 President Kennedy succeeded in marshalling the first federal support for community treatment alternatives through the Mental Retardation and Community Health Centers Construction Act of 1963, which envisioned a nationwide network of Community Mental Health Centers (CMHCs). 13 The specific goal of the Act was to reduce state hospital populations by fifty percent within two decades, and federal funds were to be granted to all CMHCs that provided several essential services. 4 Legislatures were attracted by the fiscal efficiencies of reduced institutional treatment, and a series of judicial decisions helped to define the constitutional basis for what promised to be a new, enlightened form of care. 5 14. Kanter, supra note 1, at 81-82.
15. Two of the most noted cases are Wyatt v. Stickney, 325 F. Supp. 781, 784 (M.D. Ala.) (first recognizing right of involuntarily institutionalized patients to receive "such individual treatment as will give each of them a realistic opportunity to be cured or to improve his or her mental condition"), 1980, the number of patients in state mental hospitals dropped from 559,000 to 132,000.6 This exodus has been termed "deinstitutionalization." The term also refers to the discharge of individual patients.
In essence, deinstitutionalization was intended to achieve two related yet independent goals: a decrease in inpatient populations as placement shifted to less restrictive settings, and a corresponding increase in the provision of mental health care in the community.
1 7 While the value of treating patients in less restrictive settings has continued to receive widespread support, criticism has focused on the failure to achieve the second of these goals, contending that state officials have yet to make deinstitutionalization work at the community level. While hospital populations have been rapidly depleted, community care facilities have not been developed in numbers adequate to accommodate the massive patient release. 1 Of the 2,500 planned federally supported CMHCs, fewer than 700 have been established, serving only half the nation.' 9 The initial federal grants expired, and additional sources of revenue have not been forthcoming. 2 Those funds that do exist are disproportionately allocated in favor of institutional treatment instead of community care. Despite tremendous reductions in chronic hospital populations, state hospitals continue to receive the vast majority of state mental health budgets, with few resources left over for community alternatives intended to serve far greater numbers of patients. 2 Where they have been established, community facilities tend to be frag- 23 Often, after a series of moves and displacements, their mental conditions deteriorate and some become homeless. 24 In worse cases, patients have been released from institutions directly to city streets without written discharge plans or any other provisions for shelter, supervision or basic community support. 2 5 Proponents of deinstitutionalization are among those most critical of the shortage of adequate facilities and services. Accordingly, they have turned to legal remedies to improve the process of transition to community care.
II. THE LIMITED UTILITY OF CONSTITUTIONAL AND STATUTORY

ALTERNATIVES
In light of the limited rights recognized by the Supreme Court in Youngberg and other indications that the federal judiciary will no longer play a dominant role in overseeing patient rights, mental health advocates have shifted their attention to constitutional and statutory provisions at the state level. 26 Constitutions and statutes are the foremost embodiments of American law; both are superior to and may supplant or abrogate the common law. They thus offer, at least in theory, the strongest possible bases of reform. However, state constitutions and statutes have so far been, and are likely to remain, very limited in their ability to address the inadequacies in community care now confronting large numbers of the deinstitutionalized mentally ill. This does not mean that constitutions and statutes should be abandoned as possible sources of reform-far from it. It means only that their weaknesses should be frankly acknowledged and 22. "[N] that alternative remedies should be seriously explored as valuable supplements to these principal legal tools.
A. Problems Inherent in State Constitutional Approaches
Few state constitutional decisions accord rights to the mentally ill. 2 " "In many states, the use of state constitutions to enforce civil rights is a relatively new phenomenon." 28 Faced with this dearth of precedent, state courts will rely heavily on federal decisions to interpret their own constitutions. 2 9 In other words, they are likely to inherit many of the doctrinal constraints currently preventing federal courts from undertaking a more reformist constitutional stance.
Constitutional analysis of the rights of mentally disabled persons, whether at the state or federal level, has been largely premised on what courts have termed a theory of "quid pro quo." 30 According to such a theory, the government is under no obligation to provide care to disabled persons unless it has deprived them of some fundamental right. Where a deprivation has occurred as a result of state action, the state must provide some benefit in return. For example, in the case of an involuntarily institutionalized mentally ill person, the government is constitutionally bound to provide minimal treatment services in exchange for the denial of liberty entailed by mandatory confinement. While this formulation has enabled many courts to recognize the rights of those in confinement, 31 it has at the same time prevented them from establishing a constitutional basis for recognizing the rights of former patients currently situated outside of institutional walls where, presumably, no deprivation of liberty occurs. 32 32. According to Judge Becker, "it would appear that by its very nature the quid pro quo theory supports a right to habilitation only during the time of actual civil involuntary commitment." 794 F.2d at 98 n.13 (Becker, J., concurring). Some rights may be recognized where patients have been involuntarily committed to community settings, rather than simply released from the hospital. See infra notes 34-36 and accompanying text.
33. While the quid pro quo theory provides the predominant doctrinal basis for analyzing the constitutional rights of mentally disabled patients, it is not the only constitutional theory available for Constitutional doctrine has evolved to the point where some decisions have recognized the right of patients to be committed to community residences where professional judgment deems it appropriate. 3 " However, even these decisions do not constitute a departure from traditional quid pro quo analysis. The patients remain wards of the state, with their liberty constrained, regardless of whether they are physically located in a hospital or in a community residence with similar rules. 35 To this day, no decision recognizes the constitutional right of a released, non-committed mentally ill person to receive aftercare support in the community. In fact, two federal circuits have held, unequivocally, that institutionalized mentally disabled patients have no constitutional right to placement in the community for treatment. 6 Another difficulty involved in employing constitutional sources of law lies in their potentially decisive impact. A constitutional decision may override or supplant state statutes and thus confront legislatures, forcing them to abide by judge-made law instead of allowing them to develop their own flexible solutions to a complex problem. 3 " The common law approach is in this sense more desirable than constitutional alternatives, for it enables courts to intervene resolutely and persistently without completely overthrowing legislative discretion and priorities. 3 Working with a complicated and delicate issue of first impression, state courts will be generally reluctant to order state officials to comply with newly articulated state constitutional rights. 9 In the absence of a clear constitutional mandate-of a kind that does not exist-courts will hesitate to constitutionally impose improved standards for deinstitutionalization. determining such rights. However, other theories are less well developed and seem even less likely to generate community treatment rights. For instance, Judge Becker discusses the alternative of a parens patriae theory of care, according to which the state must provide the care implicit in the role of parens (or parent) for patients it has institutionalized precisely because they are unable to care for themselves. See id. at 94-95 (Becker, J., concurring). Yet, "the Supreme Court has not had occasion specifically to address this theory of a state's obligations to those it commits pursuant to its parens patriae power," and the lower federal court cases construing the theory have so far involved only the provision of treatment within institutions. Id. at 95. Becker speculates that the right of a released patient to obtain care in the community could be "compatible" with a parens patriae theory. Id. at 98 n.13. But no court has issued a decision that supports this view, and it seems plausible that a state could fulfill its parens patriae duty simply by providing adequate treatment within the institution, regardless of what befalls the patient once he or she is released. 37. "Once the courts have modified or invalidated a statute on constitutional grounds, they have done much more than act in an area of legislative inertia ....
[T]heir use of constitutional adjudication makes legislative correction of their mistake impossible." G. CALABRESI, A COMMON LAW FOR THE AGE OF STATUTES 11 (1982) .
38.
Comparing constitutional and common law, Dean Calabresi observes: "The consequence of a wrong guess is not merely legislative revision, as in common law adjudications; a wrong guess will entail either a constitutional amendment or the dominance of judge-made law." Id.
39. See Costello & Preis, supra note 18, at 1537. 
B. Problems Inherent in State Statutory Approaches
Statutory remedies are limited by the nature of the legislative process. The mentally ill lack the constituency necessary to effect majoritarian reform. 40 Moreover, powerful constituencies have organized to resist the development of community care. 4 Where statutes have been created despite these obstacles, they often contain only vague language with no direct mandate for the development of community services. 4 2 In cases where statutes have provided specifically for the development of comprehensive community facilities, legislative standards have been superseded by legislative funding allocations reflecting different goals. Courts have interpreted legislative failure to provide sufficient funds as evidence of legislative intent to create a mere precatory statute, rather than a mandatory law. 4 3 Since it is unlikely that legislatures will develop appropriate remedies, when no influential group exists to press for their enactment, only judicial attention offers some promise of reform. Constitutional solutions are not forthcoming. Practically speaking, therefore, attention must be focused on the common law as a means for courts to undertake their traditional role 40 in protecting individual rights and in urging greater responsiveness on the part of government and community bodies.
III. A COMMON LAW THEORY OF NEGLIGENT PATIENT RELEASE
Common law courts have sufficient authority and doctrine to counterbalance constituencies that favor the status quo. The doctrinal basis of their authority lies both in fundamental tort law and in specific precedents in medical malpractice and the mental health care field. One of the most important features of the common law approach that distinguishes it from other legal alternatives is that it recognizes a continuing duty of care that extends beyond the technical termination of the patient's institutional stay and accompanies his or her return to the community. This duty could be employed as an effective legal means for refining the process of deinstitutionalization and for guaranteeing better access to community care.
A. Fundamental Tort Doctrine
"It is ancient learning that one who assumes to act, even though gratuitously, may thereby become subject to the duty of acting carefully, if he acts at all.""" Thus, for example, a good samaritan, though not initially obligated to render aid, becomes liable for negligence once the provision of aid is undertaken. 4 5 Similarly, a landlord who voluntarily performs repairs not required by law will be held responsible for injuries resulting from his failure to proceed with due care."' Insofar as an actor fails to meet the standard of due care, his or her conduct may be deemed tortious.
Case law has firmly established that the standard of due care is breached whenever a provider of aid exposes a recipient of aid to reasonably foreseeable harm. Thus, the Restatement of Torts explains: "If the actor has succeeded in removing the other from a position of danger to one of safety, he cannot change his position for the worse by unreasonably putting him back into the same peril, or into a new one." ' 4 7 In the context of deinstitutionalization, the fundamental claim suggested by the common law is that the state has a duty to proceed with due care in the process of patient discharge. The state assumes this duty once it institutionalizes a patient and thereby commences a relationship of aid. When the carrier discovers that one helpless from intoxication is upon its train without right, it must, in selecting a safe place to put him off, have regard to his actual condition, physical and mental. . . .The law declares to the carrier that it shall not expose him to great peril, even in exercising its undoubted right to eject him; and, in declaring whether he will be subjected to peril, not only must climatic conditions, the propinquity of shelter, and other matters be taken into account, but also the actual state of his mind and bodily health and strength, if known to the agent of the carrier. 75, 86-89, 154 N.E.2d 534, 541-42, 180 N.Y.S.2d 265, 274-76 (1958) The absence of a direct constitutional or statutory mandate simply implies that the state has no original affirmative obligation to provide minimally adequate discharge planning and an acceptable aftercare environment. 54 However, once the state does commence a relationship with the patient, it becomes-like the good samaritan-bound by the duty to proceed with due care.
The state tortiously breaches this duty whenever its institutions expose their patients to reasonably foreseeable harm. 55 Such a tort arises where the state, after having undertaken to provide aid to the patient, simply abandons him or her upon discharge, without regard to the conditions the patient is likely to encounter in the post-discharge environment. The same tort occurs even in those cases where patient release is mandated by statute: Any instance of release-whether or not required by law-may not be conducted unreasonably, and may be deemed tortious insofar as it violates basic standards of care. 56 These principles have been applied previously in cases involving physician and hospital liability as well as mental health practice. Medical malpractice has traditionally included a tort of "abandonment" where services commenced have been discontinued, or where necessary follow-up care Mentally ill patients are exposed to reasonably foreseeable harm whenever they are released to unstructured, unsupervised, shelterless environments where their condition will usually deteriorate. 56. The statutory obligation to release a patient does not trump the common law obligation to undertake such a release with due care. Rather, these two aspects of the law should complement each other to make sure both that 1) discharge takes place, pursuant to the statute, and that 2) it takes place in a safe and responsible way, pursuant to the requirements of due care.
It should be stressed, moreover, that the statutory framework providing for mandatory release of capable patients was developed as part of an entire project. The rationale behind deinstitutionalization was not simply that patients should be released, but that they should be released to suitable forms of community care. In that sense, the intention of the release statutes coincides with the common law goal to ensure that follow-up services are provided in the post-discharge environment.
has not been provided. 57 Moreover, negligence has similarly been established where state psychiatric hospitals have released potentially unstable individuals to unsupervised, unstructured environments where they have caused injury to themselves or to others. 5 " Together, these cases lay the conceptual and precedential foundation necessary to extend the application of fundamental tort principles to the situation of negligent patient release, 59 where the reasonably foreseeable harm is mental and physical deterioration due to inadequate discharge planning and a lack of community resources. 60 The patient release process is complex, and the specific parameters of due care are difficult to define in the abstract without a trial process. However, in the clearest and most significant cases of negligence-such as where hospitals have made no reasonable attempt to locate and arrange some form of community aftercare services prior to a patient's discharge, but instead have simply released the patient directly to city streets-the common law can be most effective in recognizing violations of due care. 61 Such cases should therefore provide a starting point for advocates and 59. In a related article, working solely with New York law, one commentator has suggested that funds to build shelters for the homeless could be generated by suing institutions for faulty medical treatment provided to deinstitutionalized homeless during their stays in institutions, including the malpractice tort of premature discharge. Note, Establishing a Right to Shelter for the Homeless, 50 BROOKLYN L. REV. 939, 984-94 (1984) . What must be stressed, however, is the type of activity that takes place at the point when discharge is mature-whether adequate discharge planning takes place, whether a significant effort is made to locate and arrange for some form of community follow-up and supervision.
60. Similar principles are implied in justice Blackmun's concurrence in Youngberg. He speculates that it may be necessary to prevent a person's pre-existing self-care skills from deteriorating because of his commitment. . . . If a person could demonstrate that he entered a state institution with minimal self-care skills, but lost those skills after commitment because of the State's unreasonable refusal to provide him training, then, it seems to me, he has alleged a loss of liberty. . .. 457 U.S. at 327. This logic can be extended to suggest that a state must undertake similar efforts to prevent the patient from deteriorating upon release. Of course, justice Blackmun's argument is based on constitutional doctrine; it is limited to preventing deterioration only within the institutional setting. One must turn to the common law to make a similar argument about deterioration after discharge.
61. See supra note 25 (discussing instances of such abuse), note 55 (discussing harm).
courts, leaving other less apparent instances of negligence for subsequent decisions once basic principles and doctrine have been established. It should be stressed that, even where patients are not simply abandoned, but instead are provided the minimal resources that patients more typically receive-such as medications, instructions for their use, and a list of possible housing alternatives-there is still no guarantee that an unstable patient will adhere to the medical regimen or succeed in finding an appropriate residence. 62 Therefore, what is ultimately needed to make a policy of deinstitutionalization efficacious is a network of outreach services and community aftercare facilities that make consistent attempts to maintain contact with released patients and to provide some structure for their treatment outside of institutional walls. Theoretically, negligence could be broadly ascribed to all instances where these services are lacking, for in such cases state actors release those for whom they have become responsible to situations that, absent necessary safeguards, expose dischargees to foreseeable harm. However, such a concept of negligence may be too broad for courts to apply in the first instance without raising questions of judicial legitimacy. Thus, this Note advocates taking as a starting point only those situations in which not even minimal or nominal aid has been provided to patients being released. However, it is toward this broader conception of negligence that the common law must over time mature.
Since the state employs the doctors and staff involved in the discharge process at state psychiatric institutions, advocates representing mentally ill persons could bring causes of action for negligent patient release against the state through respondeat superior. 63 As a threshold matter, each suit will depend on the extent to which the state involved has immunized itself and its agencies against tort." ' Suits could be brought either on behalf of 62. Cf Kanter, supra note 1, at 81; Rubenstein, supra note 21, at 386 n.45 (low income patients often provided only medication and evaluation).
63. Since the state is responsible for overseeing the overall provision and delivery of mental health care services, it is more practical from the point of view of reform to bring suits against the state itself rather than against individual doctors. One traditional legal means for bringing such suits is respondeat superior. Cf Morell v. Balasubramanian, 70 N.Y.2d 297, 301, 514 N.E.2d 1101, 1102, 520 N.Y.S.2d 530, 531 (1987) ("A suit against a State officer will be held to be one which is really asserted against the State when it arises from actions or determination of the officer made in his or her official role and involves rights asserted . . . released patients who have been provided with no aftercare plans, or on behalf of institutionalized patients soon to be released where there are indications that only inadequate community facilities are available. 65 Difficult situations may arise where voluntary inpatients request and insist upon release even after doctors have apprised them of limited community resources and of the significant dangers posed by inadequate discharge environments. 8 6 Can the state be held liable once the decision to be discharged has been made by the patient, fully aware of the options, exercising what amounts to an "informed consent" ?67 Presenting the patient with a Hobson's choice between institutional confinement and squalid homelessness should not shield the state and its actors from charges of negligence. Released patients, even those who have presumably "consented" to their release, should maintain the right to sue when the legally required release fails to conform to a standard of due care. 6 " Once the in context of release of mental patient).
65. Suits aimed toward equitable or prospective relief would probably be most effective in terms of generating new structures and mechanisms to guarantee the provision of adequate mental health care services in the community.
A common law cause of action was brought by the Coalition for the Homeless, on behalf of dischargees from state psychiatric care facilities, against the governor of New York. 957 (1968) . The Court's analysis addressed none of the mental health cases discussed in this Note, and the only authorities it did cite were inapposite; neither Riss nor Perazzo discusses the standard of care owed by public officials to mentally disabled persons under their care and custody.
66. Voluntary patients must usually request release through written applications. In some states, statutes permit the institution to detain the patient for several days. See, e.g., FLA. STAT. ANN. § 394.465(2)(a) (West 1973 & Supp. 1981 ) (three days); OKLA. STAT. ANN. tit. 43A § 73 (West 1979) (ten days), recodified at 43A § § 7-101 to 7-102 (Supp. 1988) . One reason for this detention, aside from allowing the patient to change his mind or allowing the hospital to commence involuntary commitment proceedings, is to provide the staff with an opportunity to negotiate for some transitional care or aftercare in the community. S. BRAKEL, J. PARRY & B. WEINER, supra note 42, at 185. 67. The patient's release decision will often fail short of the paradigm required by informed consent. When one alternative presented to the patient is prolonged institutionalization, the patient cannot be described as making a free choice among proper medical alternatives. Rather, the patient is responding to the threat of coercion raised by the prospect of further confinement. Cf. Friedman, Legal Regulation of Applied Behavior Analysis in Mental Institutions and Prisons, 17 ARIZ. L. REv. 39, 82 (1975) (describing confinement as variable that affects voluntariness of person's acts). Arguably, this coercive influence renders meaningless the concept of consent.
A state's retreat to a doctrine of informed consent would, to some extent, be bitterly ironic. In other areas of mental health practice, states have only begrudgingly recognized the right of patients to determine the course of their own treatment. In establishing the right of patients to refuse medication, for example, the battle to adopt a doctrine of consent has been particularly hard-fought. See Brooks, Right to Refuse Antipsychotic Medications: Law and Policy, 39 RuTGERS L. REV. 339 (1987) ; see also supra note 10 (discussing related case law).
68. The signing of "voluntary" release forms is not tantamount to signing a waiver of one's legal rights to sue in tort. Courts have upheld the claims of mental patients and their families who have sued for negligent release. See, e.g., Poss v. Georgia Regional Hosp., 676 F. Supp. 258 (S.D. Ga. 1987 ) (where suicidal patient killed himself after discharge, hospital held liable despite various claims state has assumed a duty of care, it may not exercise total latitude in meeting the patient's release request, but must provide meaningful and medically acceptable alternatives for those patients who seek relocation in community settings. 9 The Supreme Court implicitly encouraged this shift away from constitutional adjudication and toward a common law approach in Youngberg. Although the Court set out to determine the rights of institutionalized patients under the Fourteenth Amendment, 7 " it ultimately deferred to "professional judgment" to determine the content of those rights. 1 In holding that the "proper standard for determining whether a State adequately has protected [mental patients'] rights" turns on whether a "professionally acceptable" medical choice has been made, 7 2 the Court tacitly adopted a tort law conceptualization of the rights of mentally disabled patients. 7 3 IV. LEGISLATIVE AND INSTITUTIONAL RESPONSE While common law rulings provide a concrete remedy to those who seek judicial redress, their long-term significance lies in their ability to provide an impetus for reform to be carried out through other branches of government. In order to develop a sense of the consequences of using the common law in the context of deinstitutionalization, it is important to consider the range of probable legislative and institutional responses to com- , 60 Cal. 2d 92, 383 P.2d 441, 32 Cal. Rptr. 33 (1963) .
69. "Since discharges to inadequate environments often trigger relapses, and since accepted medical practice today is to move the patient gradually from a more structured environment to a less restrictive one, appropriate treatment should include aftercare in the community." Rhoden, supra note 12, at 421. The revision of state mental health codes in the 1970's has made it clear that, even though community facilities are lacking, many states at least recognize the importance of least restrictive placement. S. BRAKEL, J. PARRY & B. WEINER, supra note 42, at 266. Common law courts, experienced in discerning and applying the concepts prevalent in the existing legal topography, can prompt the states to take seriously their latent commitment to meeting the demands of accepted medical practice.
70. 457 U.S. 307, 314 (1982) . 71. Observing that "interference by the federal judiciary with the internal operations of these institutions should be minimized," the Court limited the role of judicial review to determining whether in fact an acceptable professional judgment had been made. Where such judgments have been made, patients' liberty interests under the constitution have not been infringed. 457 U.S. at 321-23. 72. Id. at 321. "Liability may be imposed only" for "substantial departure from accepted professional judgment, practice or standards." Id. at 323.
73. Indeed, Chief Judge Seitz, in his concurrence in the court of appeals case, tellingly observed:
Distinguishing constitutional violations from ordinary malpractice claims is especially difficult in the present case ....
[W]ith respect to the institutionalization of the developmentally disabled, the Constitution only establishes minimum standards below which the state's conduct may not fall. Although common-law tort principles may provide a useful starting point in formulating the appropriate standard of care ... they cannot be determinative of the constitutional issue. Romeo v. Youngberg, 644 F.2d 147, 177-78 (3d Cir. 1980 ) (Seitz, C.J., concurring), vacated and remanded 457 U. S. 307 (1982) . mon law adjudications involving patient discharge. Major issues to be considered include the extent to which common law remedies can be pursued effectively in light of the possibility of statutory reinstatement of immunity and in light of possible adverse effects on institutional process.
A. Statutory Immunity
A legislature opposed to the application of common law tort standards in the context of patient release could respond strongly by creating statutory immunity for state doctors and hospitals involved in the discharge process. A grant of total immunity, for example, could severely undercut the practical objectives of common law rulings.
There are, however, legal and practical restraints that reduce the capacity of legislatures to respond in such a peremptory way. As a general rule, legislatures may not abrogate common law rights without providing for some alternative means of remedy through statute. This principle is embodied in the "right to remedy" clauses of many state constitutions, 4 which make it unconstitutional to abolish completely a common law right. Courts have persistently enforced right to remedy clauses in responding to legislative attempts to limit the possibility of judicial redress. 5 In turn, legislatures have sought to avoid constitutional impasses either by creating alternative statutory remedies or by enacting statutes that provide for only qualified, rather than total, immunity-preserving the possibility of judicial redress in those cases where negligence is most apparent. 7 74. The various "right to remedy" provisions range from ARiz. CONST. art. 18, § 6: "The right of action to recover damages for injuries shall never be abrogated, and the amount recovered shall not be subject to any statutory limitation"; to the more broadly worded ILL. CONST. art I, § 12: "Every person shall find a certain remedy in the laws for all injuries and wrongs which he may receive The particular legislative response will depend, to a large extent, on the degree to which courts are willing to recognize negligence in various aspects of the patient discharge process. Where courts proceed incrementally, as the unique methodology of the common law demands, beginning by recognizing liability only with regard to the clearest and most significant examples of negligence, legislatures will be less likely to respond defensively and more likely to concede that flagrant violations should be deterred by judicial means.
B. Effects on Institutionalization and Deinstitutionalization
A different legislative or institutional response would be to avoid liability from the outset by passing statutes and guidelines that limit the initial admission of patients to state psychiatric facilities. In other words, the threat of common law rulings against the state could result in reduced access to institutional care. This possibility, while serious, poses only a slightly greater threat to patients than the status quo. Currently, the lack of sufficient aftercare and community facilities severely curtails whatever benefits accrue from the initial, usually brief institutional stay.7 7 Hospitals release many patients to unstructured environments where their mental conditions deteriorate until they require reinstitutionalization, after which they are then released again-the familiar syndrome of the "revolving door. ' " 7 8 Judicial pressure, generated through the common law, is necessary to achieve reforms in the post-discharge environment, so that ultimately the benefits of institutionalization, rather than dissipating soon after release, will endure as patients return to less restrictive settings. 79 Alternatively, legislatures and institutions could respond to the threat of tort liability by enacting statutes and guidelines that restrict patient discharge. Such a response would create short-term disequilibria in the institutional setting, prolonging hospital stays for current patient populations, thereby decelerating deinstitutionalization until necessary reforms occur at the community level. The prospect of this response raises serious dilemmas for a society concerned both with liberty and with the right of individuals to be afforded reasonable care. Neither alternative-continued release to inadequate environments or decelerated deinstitutionalization-is completely satisfactory. The common law, like its constitutional and statutory alternatives, cannot neatly avoid this Scylla and Charybdis of the mental health field.
Although this tension can never be averted absolutely, several factors will combine to mitigate the propensity of legislatures to respond by im- posing unnecessarily restrictive guidelines on the discharge process. First, the judiciary is likely to exercise its own independent controls to curtail unwarranted liability. For instance, as has been the rule in prior cases involving wrongful release, courts will generally not impose liability where there have been honest errors of professional judgment, but only where the professional made no reasonable attempt to effect a proper release. 80 Secondly, courts may tailor remedies in favor of prospective and equitable relief as opposed to compensatory damages. Without the financial risk of heavy tort liability, institutions may be less likely to react defensively by unnecessarily prolonging patient stays. Finally, because community care is often less expensive than institutional alternatives, it will be fiscally more efficient for legislatures in many jurisdictions to avoid liability by creating increased community services rather than by restricting institutional discharge. 8 ' In many states, the resources necessary to develop more substantial community alternatives could be effectively obtained through a reallocation of existing mental health funds. 8 2 In these areas, common law rulings should generate a more cooperative legislative response.
C. Legislative Accommodation and the Role of Common Law Courts
Some state legislatures will respond to common law rulings by accommodating judicial concerns and by attempting to cooperate in achieving a more satisfactory provision of community care. This has already been the result of one recent litigation where an effort was made to stress basic requirements and principles of "care" rather than specific statutory mandates. 83 While the ultimate goal of a common law court may be to obtain 80. See, e.g., Cohen v. State, 51 A.D.2d 494, 497, 382 N.Y.S.2d 128, 130 (1976) (hospital held liable for release of suicidal individual where negligence constituted "more than an error of medical judgment"); Homere v. State, 48 A.D.2d 422, 370 N.Y.S.2d 246 (1975) 256 (1986) . 83. A new litigation strategy was developed for an action on behalf of mentally disabled individuals in Arizona, claiming that they were entitled to a full continuum of coordinated community mental health services. The approach drew from state statutory provisions but emphasized remedies based on broad "principles of care" rather than specific prescriptions. See Arnold v. Sam, No. C 432435 (Ariz. Super. Ct., Jun. 24, 1985) , appeal docketed, No. ICA-CIV 9262 (Ariz. Ct. App., Oct. 3, 1986) . Accordingly, a court order was issued requiring the state hospital to ensure that discharged patients had a place to live and an adequate program for necessary treatment. The executive and legislative branches have joined the judiciary's efforts to address the inadequacies in Arizona's system of care. Specifically, the legislature has shown a willingness to increase the level of funding. See Santiago, Gittler, Beigel, Stein & Brown, supra note 26. this form of salutary legislative response, there is still a value in common law rulings even where such complete cooperation cannot be anticipated as an immediate or inevitable result. Common law rulings, even when rejected by the legislature and challenged by contrary statutes, at least retain the valuable effect of articulating individual demands and identifying social goals. 8 Individuals and politically ineffective groups have traditionally had recourse to the courts where majoritarian bodies have either violated or ignored their concerns." These concerns, once articulated by the judiciary, often require of the legislature additional consideration and response. 8 8 While constitutional decisions have at times transformed entire bodies of law and effected major social change, common law rulings have the advantage of providing a forum for the fair hearing of minoritarian demands without jeopardizing the flexibility of the legislature to respond in ways that reflect its own concerns."' Common law courts develop standards gradually, as precedents are tentatively and cautiously extended over time."' They may begin with de minimis standards, insisting upon legislative recognition of minimal norms. Then, once courts and legislatures have arrived at mutual accommodation, future decisions may suggest reevaluation aimed at higher goals. At each stage, the common law prods the legislature, incrementally, inviting it either to acquiesce in the court's judgment or to insist again on minimal norms through contrary statutes. 8 9 In this manner, the common law court maintains an impact on legislative agendas, and both branches are able to play complementary roles in work-
